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ETHEKWINI MUNICIPALITY
BORROWING FRAMEWORK POLICY AND GUIDELINES

Purpose

To establish a framework and guidelines for the borrowing of funds.
To ensure compliance with statutory requirements and National Treasury
borrowing regulations.
To ensure that the funds are obtained at the lowest possible interest rates at
minimum risk, within the parameters of authorised borrowings.
To outline the appropriate actions of a prudent person standard in the context of
managing overall debt.

(e) To maintain debt within specified limits and ensure adequate provision for the
repayment of debt and debt repayment to be sustainable.

2. Problem Statement

The Guidelines and Procedures have been written in compliance with relevant
legislation, they offer certainty to the debt capital markets thereby ensuring a level of
confidence in our municipal fiscal affairs. Consequently, the Municipality has access
to a range of funding instruments for the provision of municipal infrastructure.

EThekwini Municipality (fMunicipalityd, in general, seeks to minimise its dependence
on borrowings in order to curtail future revenue committed to debt servicing and
redemption charges.

The Chief Financial Officer delegates to Investments Department to prudently
manage interest rate, liquidity and credit risk exposures thereby obtaining the lowest
possible interest rate f o r the Municipality6on tdeenst.
advantageous terms and conditions, taking cognisance of borrowing risk constraints,
infrastructure needs and the borrowing limits determined by legislation. They also
take into consideration the issues of the time value of money and to optimise the use
of the term of the loan.

3. Legislation
The relevant legislation and regulations in terms of which borrowing decisions are
governed are as follows:

1 Local Government: Municipal Finance Management Act 56 of 2003 (MFMA)
(See Annexure A)
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Constitution of the Republic of South Africa Act 108 of 1996 (See Annexure
B)

Municipal Regulations on Debt Disclosure (Local Government: Municipal
Finance Management Act, Chapter 6) Government Gazette no. 29966, 15
June 2007) effective from 01 July 2007 for a municipality or municipal entity
(See Annexure C).

Municipal Finance Management Act No. 56 of 2003 Circular No.71 (See
Annexure D)

Guidelines and Procedures

General Approach to Borrowing

The Municipality may incur long term debt only for the purpose of:

(a) Capital expenditure on infrastructure, property, plant or equipment to be
used for the purpose of achieving the objectives of local government or

(b) Re-financing existing long-term debt as permitted.

The Municipality will, in general, seek to minimise its dependence on
borrowings in order to reduce future revenue committed to debt servicing and
redemption charges.

Borrowings shall be made with care, skill, prudence and diligence.

The Municipality shall maintain the Gearing Ratio to be below 45% and Debt
service cost to be between 6% and 8%, in line with the MFMA Circular No.71

The fixing of debt repayments is a crucial consideration in meeting the legal
requirements of the Municipality, that of annually producing a balanced
budget.

Whilst the period for each loan debt may vary from time to time according to
the needs of the Municipality in conjunction with various Lenders, presently
the typical debt repayment period for loans is between five to twenty years,
closely matching the underlying asset lives serviced by the loans.

Cognisance is taken of the useful lives of the underlying assets to be financed
by the debt, and, moreover, careful consideration is taken of the interest rates
on the interest yield curve. Should it be established that it is cost effective to
borrow the funds on a shorter term (as opposed to the life of the asset) as
indicated by the interest yield curve, the loan will be negotiated to optimise the
most favourable and cost effective benefit to the Municipality.
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4.1.8 There are from time to time various options offered from Financial Institutions
which need to be treated on their merits and which could result in slightly
lower interest rates being offered.

419 The Muni ci palityos external borrowings
financial institutions amongst others commercial banks and development
finance institutions.

4.1.10 Any official involved in the securing of loans by the Municipality must, when
interacting with a prospective Lenders or when preparing documentation for
consideration by a prospective Investors disclose all relevant information that
may be requested or that may be material to the decision of the prospective
Lender or Investor.

4.1.11 Reasonable care must be taken to ensure the accuracy of any information
disclosed. Whilst this is a standard and acceptable business practice, it is also
in compliance with section 49 of the Municipal Finance Management Act.

4.1.12 The prospective lenders must be furnished with the following certified copies:
a) Audited annual financial statements for the preceding three financial
years
b) The approved annual budget
c) The Integrated Development Plan
d) Repayment schedules pertaining to existing long term debt

4.1.13 The Municipal Finance Management Act provides that the Municipality may
not guarantee any debt of any entity except on the following conditions:
a) The guarantee must be within limits speci f i e d i n t he
approved budget
b) The entity is a Municipal entity under its sole control and such guarantee
is authorised by the council

4.1.14 Any guaranteed debt must be reflected in the approved business plan of the
entity and must be authorised by the Municipality in the same manner and
subject to the same conditions applicable to any other borrowings.

4.1.15 Neither the National nor Provincial Government may guarantee the debt of
any Municipality.

4.1.16 All loans must be in the name of the Municipality

4.1.17 The Municipality® Budget Office must provide the list of capital assets that will
be funded by the proposed external debt.
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5. Specific factors that must be considered when borrowing

Surplus funds and external long term debt are used to meet the objectives of the
Integrated Development Plan (IDP) which include the service delivery programme,
economic and social development and other demands of the changing and growing
city.

5.1 The factors to be considered when borrowing are:

a) Revenue generating ability of asset

b) Type and extent of benefits to be obtained from the borrowing

c) Length of time the benefits will be received

d) Beneficiaries of the acquisition or development to be financed by debt

e) Impact of interest and redemption payments on both current and
forecasted income

f)  Current and future capacity of the property tax base to pay for
borrowings and the rate of growth of the property tax base

g) Likely movements in interest rates for variable rate borrowings

h)  Other current and projected sources of funds

i)  Competing demands for funds

J)  Timing of money market interest rate movements and the long term rates
on the interest rate curve

5.2 After taking a, b, ¢, d above into account, the borrowing requirement will be
determined by:

5.2.1 Obtaining the total capital budget value i as per IDP and MTERF.

5.2.2 Determining internal funding i the municipality from time to time, will
use its surplus funds from operations to fund its capital programmes in
order to reduce its reliance on external debt financing, thereby allowing
it to borrow only funds from external sources when favourable market
conditions prevail

5.2.3 Obtaining the figure for grants to be received i as allocated per national
and provincial treasuries

5.2.4 Identifying cash shortages to be financed by external borrowings, after
taking into account 5.2.2, and 5.2.3 above.

Types of Borrowings

Foreign borrowing is permitted in terms of section 47 of the Municipal Finance
Management Act, whereby the debt is denominated in Rand and is not indexed to, or
affected by, fluctuations in the value of the Rand against any foreign currency.
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6.1

Short-term Borrowings

The Municipal Finance Management Act provides that the Municipality may incur
short term debt only when necessary to bridge shortfalls within a financial year
during which the debt is incurred, in expectation of specific and realistic
anticipated income to be received within that financial year; or capital needs
within a financial year, to be repaid from specific funds to be received from
enforceable allocations or long term debt commitments.

In terms of the Municipal Finance Management Act, incur short term debt only if
the Chief Financial Officer has made a prior written finding that the debt is either
within prudential limits on short term debt as previously approved by
Municipality, or is necessary due to an emergency that could not reasonably
have been foreseen and cannot await Council approval.

The Municipality must pay off short term debt within the same financial year and
may not renew or refinance its short term debt.

Examples of short-term debt are bank overdrafts and commercial paper bills.

Long-term Borrowings

A Municipality may incur long-term debt only in accordance with and subject to
any applicable provisions of MFMA, including section 19, and only for the
purpose ofi
i. Capital expenditure on property, plant or equipment to be used for the
purpose of achieving the objects of local government as set out in section
152 of the Constitution, including costs referred to in subsection (4) ; or
Re-financing existing long-term debt subject to subsection (5).

Examples of long-term debt are as follows:

6.2.1 Annuity

(a) The loan amount, interest rate and repayment period offered by the financial

institution are either fixed or variable.

(b) The calculation of the instalment payable on an annuity basis is simple and

straightforward: the instalment of the loan can be repaid usually in equal six
monthly instalments over the term of the loan.

6.2.2 Structured Finance Loans

(a) Structured finance is a service that generally involves highly complex financial

transactions offered by many large financial institutions for companies with very
unique financing needs.
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(b) It must be appreciated that before entering into any structured finance contract
the Municipality, being a Statutory body, will carefully scrutinise all aspects of the
structured finance loan agreement including seeking legal advice both from the
Head: Legal and, where necessary, from Senior Legal Counsel to ensure that
the Municipality is not participating in a structure which the South African
Revenue Service may deem it to be one which leads to tax evasion.

(c) The Municipality will always adopt a prudent and carefully evaluated approach
before entering into structured finance loan agreements

(d) The Municipality has not entered into any structured loan agreements recently,
and in view of the tax implications under the present tax regime it is unlikely that
it will enter into structured loan agreements in the near future.

6.2.3 Bonds

(@) A bond is an instrument used by Government, State-Owned Entity and
Corporates to raise loan capital on the open market.

(b) Bond holders have the right to interest, usually paid on a semi-annual basis, and
the repayment of the capital amount on maturity. The most critical variable factor
in determining bond rates is the expected long term trend in inflation, in order to
provide a return that equals inflation plus a risk premium.

(c) The higher the risk attached to a borrower, the higher will be the risk yield
investors will demand.

(d) During its tenure, a bond will trade on the bond market at prevailing interest
levels with bond prices inversely related to movements in interest rates.

Hedging

(a) Where the interest rate offered by the financial institution is on a variable basis,
an Interest Rate Swap (IRS) may be taken out.

(b) An IRS agreement will need to be signed with the party agreeing to accept the
variable rate and offer the fixed rate to the Municipality.

(c) An Interest Rate Swap Agreement must comply with the terms set out by the
International Swap Dealers Association (ISDA).

Credit Ratings

The Municipality has a Long-Term and Short-Term National Scale rating, which is
reviewed on an annual basis.

9. Refinancing

(a) Section 46 of the Municipal Finance Management Act provides that the
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Municipality may refinance existing long term debt, if such refinancing is in
accordance with the prescribed framework.
(b) The Municipality may borrow money for the purpose of re-financing existing

long-term debt, provided that:

(i) The existing long-term debt was lawfully incurred

(i) The re-financing does not extend the term of the debt beyond the useful life
of the property, plant or equipment for which the money was originally
borrowed

(i) The net present value of projected future payments (including principal and
interest payments) after re-financing is less that the net present value of
projected future payments before re-financing

(iv) The discount rate used in projecting net present value referred to in the
above paragraph and any assumptions in connection with the calculations
must be reasonable and in accordance with criteria set out in a framework
that may be prescribed.

10. Early Repayment of Loans

No loans will be prematurely redeemed unless there is a financial benefit to the
Municipality.

11.  Security

(a) Section 48 of the Municipal Finance Management Act provides that the
Municipality may provide security for any of its debt obligations by way of any of
the mechanisms referred to in Section 48(2).

(b) Such Security shall be provided only pursuant to a resolution of the Council. Any
report to Council in terms of Section 48 must contain sufficient information to
enable the resolution to be compliant with the provisions of Section 48(3), (4)
and (5) of the Act.

(c) Currently four loans require cessions of an insignificant amount of the property
tax income to the Bank.

12. Approval of Loans by the Municipality

(a) Section 46 of the Municipal Finance Management Act stipulates that the
Municipality may incur long-term debt only if a resolution of the Council, signed
by the Mayor, has approved the debt agreement and the Accounting Officer has
signed the agreement or other document which acknowledges the debt.
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(b) At least 21 days prior to the meeting of the Council at which approval for the
debt is to be considered:

(i) The Municipality must make public an information statement setting out
particulars of the proposed debt, including the amount of the proposed
debt, the purposes for which the debt is to be incurred and particulars of
any security to be provided; and

(i) Invite the Public, the National Treasury and Provincial Treasury to submit
written comments or representations to the council in respect of the
proposed debt.

(c) A copy of the information statement must be submitted to Council at least 21
days prior to the meeting to discuss the proposed loan, together with particulars
of:

(i) The essential repayment terms, including the anticipated debt repayment
schedule; and

(i) The anticipated total cost in connection with such debt over the repayment
period.

13.  Provision for Redemption of Borrowings

(&) The Municipality may set up sinking funds to facilitate loan repayments,
especially when the repayment is to be met by a bullet repayment on the
maturity date of the loan.

(b) Such sinkingf unds may al so be invested odany
other third party as security as per Section 48(2) (c).

(c) The maturity date and accumulated value of such investment must coincide with
the maturity date and amount of the intended loan that is to be repaid.

14. Non-Repayment or Non-Servicing of Borrowings

(a) The Municipality must honour all its borrowings obligations timeously as the
failure to effect prompt payment will adversely affect the raising of future
borrowings at favourable costs: failure even by one day, and even if only through
administrative oversight, will have severe repercussions, and may jeopardise the
Mu n i c ispgasourablegrédit rating.

(b) In addition to the timeous repayment of the borrowings, the Municipality must
adhere to the financial covenants stipulated in the loan agreements and the
under mentioned are some examples of typical financial covenant requirements:
(i) furnish the Lender with audited annual financial statements timeously
(i) long term credit rating of the Municipality not to decline below investment

grade
(i) reporting of material changes in financial position of the Municipality
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(iv) Collection rates must not be less than a specified rate
(v) Gearing, debt coverage and cost coverage ratios

15. Borrowing For Investment Purposes not Permitted

The Municipality may not under any circumstances, borrow for investment purposes
as this is precluded by law.

16. Other Borrowing Practices

Depending on economic conditions such as the shape of the interest yield curve, the
Municipality may borrow in advance of its capital cash flow needs in a given financial
year to take advantage of an inverse interest yield curve provided that the loan has
been authorised for that financial year.

17. Reporting and Monitoring Requirements

Regular reporting mechanisms are in place in order to assess the performance of the
borrowing portfolio and to ensure that the borrowings comply with policy objectives,
guidelines, applicable laws and regulations. Current reporting is as follows:

National Treasury Reporting and Monitoring Requirements:

The Municipal Finance Management Act, 2003 and Municipal Budget and Reporting
Regulations, 2009 require the Municipality to submit numerous returns to National
Treasury, for example, one such malpntenrest
paid each month.

Other Reporting and Monitoring Requirements

Regular reporting mechanisms are in place in order to access the borrowings
portfolio and to ensure compliance with policy objectives, guidelines and applicable
laws. For example:

Quarterly activities:
- National Treasury Borrowings Monitoring Quarterly Report
- Completion of South African Reserve Bank return

General:
- Report actual borrowings (in compliance with Section 71 of the Municipal
Finance Management Act, 2003) to the Mayor and Provincial Treasury
- Prepare debt schedules for reporting to EXCO and Council
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- The Municipality® Annual Financial Statements Department must ensure that
the assets for which the debt was intended to finance, are correctly coded as
such. This is to ensure accurate reporting at the end of each Financial Year.

Annual activities:

- Preparation of Annual Budget

- Preparation of Annual Cash Flow Forecast

- Preparation of Annual Financial Statements
Confirmation of Lender balances at financial year end by obtaining written
certification of loan balances at year end
Submission of information relevant for Credit Rating
Regular review by Internal Audit and the Auditor General

18. Internal Controls

The internal control procedures involve Internal Audit and Performance Management
and the Auditor General reviewing the testing systems of the Finance Department on
a regular basis. In order to prevent losses arising from fraud, misrepresentations,
error, conflict of interest or imprudent action, a system of internal controls governs
the administration and management of the borrowing portfolio.

Controls deemed most important include:
(i) Control of collusion and separating of duties.
(i) Custodial safekeeping of loan agreements and contracts.
(iii) Clear delegation of duties.
(iv) Checking and verification by senior officials of all transactions.
(v) Documentation of transactions and repayments.
(vi) Code of ethics and standards.
(vi)Electronic Fund Transfer limits and a detailed procedure manual for the
system.

19. Loan Approval

In line with Section 46(2) of the MFMA, a Municipality may incur long-term debt only
if:

(a) A resolution of the municipal council, signed by the mayor, has approved the
debt agreement, and

(b) The accounting officer has signed the agreement or other document which
creates or acknowledges the debt.

ANNEXURE A
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5. Short-term debt

) A municipality may incur short-term debt only in accerdance
ith and subject to the provisions of this Act and only when

necessary to bridge—

(a) shortfalls within a financial year during which the debt is
incurred, in expectation of specific and realistic antici-
pated income to be received within that financial year;
or .

{b) capital needs within a financial year, to be repaid from
specific funds to be received from enforceable alloca-
fions or long-term debt commitments.

(2) A municipality may incur short-term debt only if—

(a) a resolution of the municipai council, signed by the
mayor, has approved the debt agreement; and

{b) the accounting officer has signed the agreement or
other document which creates or acknowledges the
debi.

{3) For the purpose of subsection (2) (a), a municipal councit
may—

(a) approve a short-tern debt transaction individually; or

(b} approve an agreement with a lender for a shert-term
credit facility to be accessed as and when required,
including a tine of credit or bank overdraft faciity,
provided that—

{i) the credit limit must be specified in the resolution of
the counci;

63
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-+ Chapter 6: Debi (ss 50-51).

G
S

. s c) a municipality may guarantee the debt of a municipal
"i"%“;@ i : © entity under %{s shared ccntrol or of any other persgn,

iput only with the approval of the National Treasury, and
then only if—

() the municipality creates, and maintains for the
duration of the guarantee, a cash-backed reserve
equal to its total potential financial exposure as a
result of such guarantee; or

the municipality purchases and maintains in effect
for the duration of the guarantee, a policy of
insurance issued by a registered insurer, which
covers the full amount of the municipality’s poten-
tial financial exposure as a result of such guaran-
tee.

51 National and provincial guarantees

Neither the national nar a provincial government may guarartee
the debt of a municipality or municipal entity except to the extent
that Chapter 8 of the Public Finance Management Act provides
for such guarantees.

CHAPTER 8 : RESPONSIBILITIES OF MUNICIPAL OFFICERS
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REPORTS AND REPORTABLE MATTERS

- Chapter 8; Respionsibilies of Municipal Officais (s 71

Reports and reportable matters

71 Monthly budget statements

{1} The accounting officer of a municipality must by no later than
10 working days after the end of each month submit to the mayor
of the municipality and the relevam provincial treasury a
statement in the prescribed format on the state of the
municipality's budget reflecting the following particulars for that of |
month and for the financial year up to the end of that month: (5):
{a) Actual revenue, per revenus source; alle
(b) aciual borrowings; mo;
(¢) actual expenditure, per vote: mai
(d} actual capital expenditure, per vote; ' rffj
{e) the amount of any allocations received; : giloi
() actual expenditure on those allocations, excluding (6)
expenditure on— afte!
(i) its share of the local government equitable share; con:
and the :
{ii) allocations exempted by the annual Division of entit
Revenue Act from compliance with this paragraph; (7)1
and : eaof!
when necessary, an sxplanation of— L stateg
(it any material variances from the municipality's budg
projected revenue by source, and from the munici: g finani
pality's expenditure projections per vote; SRR provi;
(i any material variances from the service dalivery Quarfi
and budget imptementation plan; and S |
{iiy any remedial or corrective steps taken oriio be :
taxen to ensure that projected revenue and expen 72
diture remain within the municipality's approved {13 Th
budget. ' R each "
{2) The statement must include— : (
(a} a projection of the relevant municipality’s revenue:and- :
expenditure for the rest of the financial year, and-ar
revisions from initial projections; and =

B Juta & Co. Ltd
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ANNEXURE B

»

(2) If a Municipal Council is dissolved in terms of national legislation, or When its term
(pires, an election must be held within 90 days of the date that Council was dissolved or its term .. L
tpired. . ' 3
(3) A Municipal Council, other than a Council that has been dissolved following an :
ir}tervention in terms of section 139, remains competent to function from the time it is dissolved or its

term expires, until the newly elected Council has been declared elected.
5 [S. 159 substiruted by s. 1 of Act No. 65 of 1998.]

Wording of Sections

:cts | Constitutional Law / CONSTITUTION OF THE REPUBLIC OF SOUTH
\FRICA NO. 108 OF 1996 / 160. Internal procedures.—(1) A Municipal
ouncil—

160. Internal procedures.—{1) A Municipal Council—

(a) makes decisions concerning the exercise of all the powers and the performance of all
the functions of the municipality;

(b) must elect its chairperson;
{Date of commencement: 30 June, 1997)

() may elect an executive committee and other committees, subject to national *

legislation; and

(d) ' may employ personnel that are necessary for the effective performance of its
functions.

(2) The following functions may not be delegated by a Municipal Council:
. (a) The passing of by-laws;

) the approval of budgets;

(c) the imposition of rates and other taxes, levies and duties; and

(d) . the raising of loans.

(3) (a) A majority of the members of a Municipal Council must be present before a vote may
be taken on any matter.

! (b) All questions concemning matters mentioned in subsection (2} are determined by a
;ﬂecision taken by a Municipal Council with a supporting vote of a majority of its members.

(c) All other questions before a Municipal Council are decided by a majority of the votes

cast.
(4) No by-law may be passed by a Municipal Council unless—
(a) all the members of the Council have been given reasonable notice; and

(b)  the proposed by-law has been published for public comment.

(5) National legislation may provide criteria for determining—
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STAATSKOERANT, 15 JUNIE 2007 No. 29966 3

GOVERNMENT NOTICE

NATIONAL TREASURY

No. R492 15 June 2007

LOCAL GOVERNMENT: MUNICIPAL FINANCE MANAGEMENT ACT
MUNICIPAL REGULATIONS ON DEBT DISCLOSURE

The Minister of Finance, acting with the concurrence of the Minister for Provincial and
Local Government, has in terms of section 168 of the Local Government: Municipal
Finance Management Act, 2003 (Act No. 56 of 2003), made the regulations as set
out in the Schedule.

SCHEDULE

TABLE OF CONTENTS
CHAPTER 1
INTERPRETATION AND APPLICATION OF THESE REGULATIONS
Definitions
Appiication of these regulations

- CHAPTER 2
COMPULSORY DISCLOSURES WHEN INCURRING MUNICIPAL DEBT

Part 1: Municipal debt incurred otherwise than through municipal debt
Instruments
Disclosures to prospective lenders, other creditors and underwriters
Submission of certain documents to prospective lenders, other
creditors and underwriters
. Notification of long-term debt to National Treasury and Provincial
Treasuries
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Part 2: Municipal debt incurred through municipal debt instruments

Credit ratings and issuing of disclosure statements
Formal requirements for disclosure statements
Method of issuing disclosure statements
Formal information to be included in disclosure statements
Disclosures relating to proposed issue of municipal debt instruments
Disclosure of names of political office-bearers, officials and contact
persons
Disclosures relating to financial affairs of the municipality or municipal
entity

13.  Disclosures relating to local economic indicators

14.  Annual consolidation of disclosure statements

Part 3: General disclosure requirements
15.  Disclosures relating to municipal services
16.  Material event disclosures
17.  Availability of documents
CHAPTER 3
COMPULSORY DISCLOSURES RELATING TO SECURITIES BACKED BY
MUNICIPAL DEBT

18.  Issue of securities backed by municipal debt
19.  Formal requirements for disclosure statements
20. Formal information to be included in disclosure statements
21. Disclosures relating to proposed issue of securities backed by

municipal debt :
22. Disclosure of names of contact persons
23. Disclosures relating to financial affairs of affected municipality or

municipal entity

CHAPTER 4
MISCELLANEOUS

Municipal debt disclosure depository

Failures to disclose compulsory information

Notification of failure to meet a debt obligation

Short title and commencement
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CHAPTER 1
INTERPRETATION AND APPLICATION OF THESE REGULATIONS

Definitions

1 In these regulations, a word or expression to which a meaning has
been assigned in the Act and which is not defined in these regulations has the
same meaning as in the Act, and, unless the context otherwise indicates —~

“Act” means the Local Govemment: Municipal Finance Management Act,
2003 (Act No. 56 of 2003);

“creditor”, in relation to a municipality or municipal entity, means a person to
whom money is owing by the municipality or municipal entity;

“disclosure statement” means a statement issued or to be issued by -

(a)  a municipality or municipal entity which intends to incur debt by issuing
municipal debt instruments; or

(b) a person who intends to incur debt by issuing securities backed by
municipal debt;

“financing agreement”, in relation to a municipality or municipal entity,
includes any loan agreement, lease, instalment purchase contract or hire
purchase arrangement under which a municipality or municipal entity
undertakes to repay a long-term debt over a period of time;

“lender”, in relation to a municipality or municipal entity, means a person
who provides debt finance to a municipality or municipal entity;

“long-term debt”, in relation to a municipality or municipal entity, means debt
repayable by the municipality or municipal entity over a period exceeding one
year,;
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“municipal debt” means—

(a) a monetary liability or obligation on a municipality or municipal entity
created by ~
(i) a financing agreement, note, debenture, bond or overdraft; or
(i)  the issuance of municipal debt instruments; or
a contingent liability such as that created by guaranteeing a monetary
liability or obligation of another;

“municipal debt disclosure depository” means a physical or electronic
depository administered by the National Treasury, accommodating the
documents referred to in regulation 24(1);

! .
Tgonoend

“municipal debt instrumerit” means any note, bond, debenture or other
evidence of indebledness issued by a municipality or municipal entity,
including dematerialised or electronic evidence of indebtedness intended to
be used in trade;

“security”, in relation to a municipality or municipal entity, means any
mechanism intended to secure the interest of a lender or investor, and
includes any of the mechanisms mentioned in section 48(2) of the Act;

“securities exchange” means any entity in the Republic which is licensed in
terms of section 10 of the Securities Services Act, 2004 (Act No. 36 of 2004)
to list municipal debt instruments or securities backed by municipal debt for
purposes of trade;

“securities backed by municipal debt” means securities as defined in
section 1 of the Securities Services Act, 2004 (Act No. 36 of 2004), which, in
whole or in part, are backed, collateralised or in any way secured by municipal
debt;

“short-term debt”, in relation to a municipality or municipal entity, means
debt that is repayable over a period not exceeding one year;
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“underwriter”, in relation to municipal debt, means a person who

undertakes—

(a) to take up municipal debt instruments to the extent that such
instruments are not taken up by other lenders or investors; or
to provide debt finance to a municipality or municipal entity to the
extent that such debt finance is not provided by other lenders or
investors;

Application of these regulations

2. (1) These regulations apply to —

(a) all municipalities and municipal entities when intending to incur debt
whether through the issue of municipal debt instruments or in another
way; and
all persons intending to incur debt by issuing securiies backed by
municipal debt.

(2) These regulations do not in any way detract from an obligation
imposed on a person in terms of section 49 of the Act.

CHAPTER 2
COMPULSORY DISCLOSURES WHEN INCURRING MUNICIPAL DEBT

Part 1: Municipal debt incurred otherwise than through municipal debt
instruments

Disclosures to prospective lenders, other creditors and underwriters

3. When entering into discussions with a prospective lender, other
creditor or underwriter with a view to incurring municipal debt, a municipality
or municipal entity must indicate in writing to the prospective lender, other
creditor or underwriter whether it intends to incur short-term or long-term debt,
and -

(@ if it intends to incur short-term debt, whether the purpose of the debt is
to bridge ~
0] shortfalls within a financial year as contemplated in section
45(1)(a) of the Act; or
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(ii) capital needs within a financial year as contemplated in section
45(1)(b) of the Act; or

if it intends to incur long-term debt, whether the purposg,of the debt is

for —

(i) capital expenditure on property, plant or equipment as
contemplated in section 46(1)(a) of the Act;or
re-financing existing long-term debt as contemplated in section
46(1)(b) of the Act.

Submission of certain documents to prospective lenders, other

creditors and underwriters

4. . (1) When entering into discussions with a prospective lender, other

creditor or underwriter with a view to incurring short-term or long-term debt, a

municipality or municipal entity must make available to the prospective lender,

other creditor or underwriter certified copies of —

) its audited financial statements for the preceding three financial years,
together with an indication whether the audit deadline referred to in
section 126(1) and section 126(2) of the Act has been met;
its approved annual budget;
the municipality’s integrated development plan or in the case of a
municipal entity its multi-year business plan referred to in section
87(5)(d) of the Act; and
its repayment schedules pertaining to its existing short-term and long-
term debt.

(2)  Inthe case of a municipal entity which was established less than
three financial years ago, the entity must submit audited financial statements

for the preceding financial year or years since its establishment.

Notification of long-term debt to National Treasury and Provincial
Treasuries

5. A municipality or municipal entity which contemplates incurring long-
term debt must comply with section 46(3) of the Act.
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Part 2: Municipal debt incurred through municipal debt instruments

Credit ratings and issuing of disclosure statements

6. 1) If @ municipality or municipal entity intends to incur long-term

debt through the issuing of municipal debt instruments, it must:

(@) obtain a credit rating from an independent credit rating institution before
it can incur debt through municipal debt instruments with effect 1 July
2008; and
prepare and, in accordance with this Part issue a disclosure statement
prior to the issuing of such instruments.

(2)  Subregulation (1) applies irrespective of whether the municipal
debft instruments are to be ~
(a)  sold publicly or placed privately; or
(b) listed on any securities exchange.

(3)  If municipal debt instruments are to be issued in accordance

with a pre-determined borrowing programme or framework —

(a) no disclosure statement is required at the stage of development and
adoption of the programme or framework; and

(b)  subregulation (1) only becomes applicable in respect of any municipal
debt instruments o be issued in terms of the programme or framework
after the type of instrument has been determined.

(4)  Subregulation (1) does not preclude the inclusion in a disclosure
statement of any other information which is required in terms of —
(a)  any other legislation; or
(o)  the rules of any securities exchange on which the municipal debt
instruments are to be listed.

(5)  If the information that must in terms of this Part be included in a
disclosure statement is included in a prospectus, offering-circular or other
disclosure document required by other legislation or the rules of any securities
exchange on which the municipal debt instruments are to be listed, such
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prospectus, offering-circular or other disclosure document may for the
purpose of these regulations be regarded to be a disclosure statement.

(6) The credit rating obtained in terms of subregulation (1) must
annually be reviewed by an independent credit rating institution until the
municipal debt instrument has been redeemed.

Formal requirements for disclosure statements

7. (1) A disclosure statement issued by a municipality or municipal
entity must be signed —

(a) in the case of a municipality, by the accounting officer; or

(b) . inthe case of a municipal entity, by the chief executive officer.

(2 The accuracy of the information set out in a disclosure
statement must be confirmed by —
(a) an opinion from an independent auditor registered with the
Independent Regulatory Board for Auditors;

(b)  alegal opinion; and

(c) the opinions referred to in subregulation (2)(a) and (b) must be included
in the disclosure statement together with any qualifications subject to
which the opinions were issued.

Method of issuing disclosure statements
8. (1) A disclosure statement issued by a municipality or municipal
entity is issued by submitting copies of the statement prior to the date of issue
of the municipal debt instruments to —
(a) prospective underwriters, where necessary, and primary market
investors;
prospective secondary market investors, but only on request; and
any relevant securities exchange, if the municipal debt instruments are
to be listed on a securities exchange.
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(@ A copy of the disclosure statement must be submitted to the

National Treasury and to the relevant Provincial Treasury within seven
working days of issuing the municipal debt instruments.

Formal information to be Included in disclosure statements

(1) A disclosure statement issued by a municipality must set out the

following information:

(a)
(b)
(c)

the name of the municipality;
where the municipality is located;

* Confirmation of the intent to borrow by Council including the resolution

required in terms of section 46(2) of the Act;

the exact wording of the information statement required in terms of
section 46(3) of the Act; and

any restrictions or limits imposed on borrowing which arise by virtue of

any agreement, resolution or otherwise.

(2) A disclosure statement issued by a municipal entity must set out

the following information:

(a)
(b)
()

the name of the municipal entity,

the date of its establishment,

a summary of its articles and memorandum of association if it is a
company, or other constituting documents if it is not a company;

its parent municipality or municipalities;

details of the ownership structure of the municipal entity;

where the municipal entity is located:;

confirmation of the intent to borrow by the board of directors, including
a certified copy of the resolution required in terms of section 46(2) of
the Act;

confirmation by the parent municipality that it supports the resolution in
subregulation (2)(g) consistent with section 87 of the Act;

the exact wording of the information statement to incur long term debt;
and
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()] any restrictions or limits imposed on borrowing which arise by virtue of
any agreement, resolution, regulations, the policy of its parent
municipality or otherwise.

Disclosures relating to proposed issue of municipal debt instruments
10. (1) A disclosure statement issued by a municipality or municipal
entity must set out the following information conceming the issue of municipal
debt instruments:
(a) theissue date;
(b) the purposes for which funds raised by the issue will be used;
()  the total principal amount of municipal debt instruments issued;
(d)  if the current issue of municipal debt instruments is part of a larger
Issue of such instruments by the municipality or municipal entity —
(i) the total amount of the larger issue; and
{ii) the amount of any previous debt incurred within that larger
issue;
the aggregate amount of interest payable in respect of the issue over
the repayment period, as calculated at the issue date;
the applicable interest rate, or the basis for determination thereof if not
determined, and the method for the calculation thereof in summary
form, and the date from which interest will accrue;
the due dates for payment of any amounts payabile;
the final maturity date;
any legal restrictions under which the municipal debt instruments, will
be offered, sold, transferred or delivered:;
the status of the municipal debt instruments, and the subordination
thereof in relation to the other debts of the municipality or municipal
entity;
the subscription or cancellation rights of any lender, underwriter or
investor;

whether the municipal debt instruments will be listed on a securities
exchange and details of such listing;

debt amortisation terms;

procedures relating to the method of issue or allocation;
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